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ORDER OVERRULI NG DEFENDANTS' OBJECTI ONS TO SPECI AL MASTER
BALARAN S MARCH 26, 2004 ORDER

On March 30, 2004, the defendants, Gary K. M chel son, MD.,
(“Mchel son”) and Karlin Technology, Inc. (“KTI"), filed a notion
objecting to Special Master Alan Balaran’s March 26, 2004 order
regardi ng Medtroni c’s production of electronic “del eted” files and
requesting expedited resolution of the matter. M chelson and KT

contend that Medtronic has failed to produce its deleted files as



required by the court’s My 13, 2004 order and assert that
Medt roni ¢ shoul d be required to do so despite the special naster’s
ruling to the contrary. M chel son and KTl also request that
Medtronic be ordered to bear all <costs associated with the
production of deleted fil es responsive to their discovery requests.
This matter was referred to the United States Magi strate Judge for
determ nation. For the reasons that follow, Mchelson’s and KTI's
objections to Special Master Balaran’s March 26, 2004 order are
overrul ed.
BACKGROUND

Briefly, this case involves a di spute between the parties over
Medtronic’s rights to intellectual property invented by M chel son
in the field of spinal fusion technology. |In the course of this
litigation, the parties’ have had nunerous di sputes over discovery
requests -- one being the production of Medtronic’s el ectronic mai
nmessages and data. On January 31, 2003, Mchelson filed a notion
with the court seeking to conpel Medtronic to produce approxi mately
996 network backup tapes and an estimated 300 gi gabytes of other
el ectronic data that was not in a backed-up format. M chel son al so
argued that Medtronic, as the producing party, shoul d bear the cost
of the electronic production and asked the court to appoint a
speci al naster to reviewthe production of the electronic materi al
and to establish discovery protocol.

In an order dated May 13, 2004, the court granted in part and
denied in part Mchelson's notion. Wile the court agreed that a
portion of the requested electronic data was relevant and

reasonably calculated to lead to the discovery of adm ssible



evi dence otherw se unavailable in hard copy format, the court
determ ned that the cost of producing the electronic data should
not fall on Medtronic alone and ordered M chel son to bear part of
t he production costs. Order Granting in Part and Den. in Part
M chel son’s Mot. to Conpel Electronic Mail Messages and Data and
Req. for Appointnment of Special Master, Medtronic Sof anor Danek v.
M chel son, GCvil No. 01-2373-MV (WD. Tenn. My 13, 2003).
Additionally, the court ordered the appoi ntnent of a special naster
and directed the parties to conply with a detail ed discovery pl an
regardi ng the production of electronic materials. The discovery
pl an, however, never specifically addressed the inclusion of
del eted electronic files.

On May 30, 2003, the court appointed Special Master Alan
Bal aran to oversee the electronic discovery. The discovery plan
established by the court essentially called for a two-phased
production to occur on a rolling basis. The last portion of
electronic files were produced by Medtronic on QOctober 30, 2003.
(Defs.” Mem of P. & A in Supp. of Defs.’s Qbjections to March 26,
2004 Speci al Master Ruling and Req. for Expedited Resolution at 8.)
The di scovery deadline in this case passed a little nore than week
| ater on Novenmber 10, 2003. According to Mchelson and KTI, over
42 mllion pages of information were produced for inspection.
(Id.) Mchelson and KTI contend that at the cl ose of discovery,
they did not have enough tinme “to determ ne concl usively whether
the production did or did not contain ‘deleted files.” (Id.) 1In
early Decenber of 2003, Mchelson’s experts conducted a forensic

anal ysis of the hard drives produced by Medtronic and determ ned



that the hard drives did not contain any responsive deleted files.
As a result, Mchelson petitioned the special nmaster to require
Medtroni c to produce “any responsive electronic files (including e-
mai | s) that have been deleted from Medtronic’s conputer systens.”
(Sedor Decl. in Supp. of Defs.” Objections to Mrch 26, 2004
Speci al Master Ruling and Req. for Expedited Resolution, Ex. 19 at
1.) Medtronic objected to the production of the “deleted”
el ectronic files on the basis that the files were outside the scope
of the court’s May 13, 2003 order, outside the scope of M chelson’s
docunent requests, and too burdensone to produce.

On March 26, 2004, Special Mster Bal aran deni ed M chel son and
KTI's request for the deleted files without a detail ed expl anation
for his finding. |In response, Mchelson and KTl filed the notion
presently before the court seeking an expedited resolution of the
matter in light of the upcom ng trial date of June 1, 2004.

ANALYSI S

According to Rule 53 of the Federal Rules of G vil Procedure,
any party may file objections to a special nmaster’s ruling. FebD.
R CGv. P. 53. The parties have suggested that Rule 53(g)(3)
further provides that the district court nust decide de novo al
objections to a special nmaster’s findings of fact or concl usi ons of
law. Al though the | anguage of Rule 53(g)(3) does provide for de
novo reviewin those circunstances, the advisory comrittee notes to
Rule 53(g)(3) indicate that when a special nmaster rmakes
determ nations “that, when made by a trial court, would be treated
as matters of procedural discretion,” the proper standard of review

if not otherwi se established in the order of appointnent is for



abuse of discretion. FeEbp. R Cv. P. 53(g) advisory committee’s
not e.

In the May 13, 2003 order, the court established that the
duties of the special nmaster as they related to electronic
di scovery woul d include “neking decisions with regard to search
terms; overseeing the design of searches and the scheduling of
searches and production; coordinating deliveries between the
parties and their vendors; and advising both parties, at either’s
request, on cost estimates and technical issues.” Oder Ganting
in Part and Den. in Part Mchelson’s Mot. to Conpel Electronic Mail
Messages and Data and Req. for Appointnent of Special Master,
Medtroni ¢ Sof anor Danek v. M chel son, G vil No. 01-2373-MV (WD.
Tenn. May 13, 2003). The special master was never assigned the
duty of making determ nations as to whether Medtronic could be
conpelled to produce deleted electronic files and e-nuails. As
such, the special nmaster’s March 26, 2004 order went beyond the
scope of his authority to make such a ruling. Therefore, the
special master’'s order wll be reviewed de novo despite the
di scretionary procedural nature of his decision.

In what is essentially a notion to conpel, the defendants now
contend that they are entitled to the production of deleted
electronic files and e-mails because those files were included
within the scope of the court’s My 13, 2003 order directing
Medtronic to produce el ectronic data. Two threshold issues are
before the court: (1) whether the scope of the court’s May 13, 2003
order included the production of all of Medtronic’s responsive

deleted files and if so, (2) whether the production of responsive



deleted files can be conpelled at this late stage of litigation.

A detailed analysis of whether Medtronic’'s production of
del eted el ectronic files and e-mails was required under the court’s
May 13, 2003 order is unnecessary at this time because the court
finds that M chel son and KTl have been dilatory in their efforts to
conpel the production of the deleted files. Discovery inthis case
cl osed i n Novenber of 2003, which was nearly five nonths before the
defendants filed their objections to the special naster’s order.
Granted M chel son and KTl sought relief fromthe special master in
Decenber of 20083. Regardl ess, the trial date in this case is a
little over a nonth away, and both parties are preparing for trial.
As this court has stated very recently,

the judges in this district as a general rule require
nmotions to conpel to be filed by the di scovery deadli ne.
The only exception arises when di scovery responses are
recei ved on t he di scovery deadl i ne or i medi ately before.
In that event, the courts will entertain notions to
conpel filed within thirty days of receipt of the
di scovery responses but no later than thirty days after
the discovery deadline. The purpose of placing a
deadline for the filing of notions to conpel is to bring
an end to the discovery phase and to prevent discovery
fromcontinuing up until the trial date.

Order Den. Defs.’” Mt. for Leave to Serve Dep. Subpoena and Take
Dep. of Third Party Kevin T. Fol ey, Medtronic Sof anor Danek, Inc.
v. Mchelson, Cvil No. 01-2373-MV at 4 (WD. Tenn. April 12,
2004) . It bears repeating that “discovery nust have an end.”
(1d.)

The court finds that the defendants’ request for the
production of deleted electronic material, which is akin to a

notion to conpel, is untinely. Mreover, the process of recovering



deleted files at this late stage of litigation would be an undue
burden on Medtronic and is based, the court’s opinion, on nere
specul ation that relevant deleted files could be recovered.
CONCLUSI ON

I n conclusion, the court finds that the defendants’ objections
to the special master’s March 26, 2004 ruling are overruled. The
def endants’ request for the production of deleted electronic files
and e-mails isuntinely as filed nearly five nonths after the cl ose
of discovery and unduly burdensone in light of the quickly
approaching trial date.

T 1S SO ORDERED this 3rd day of My, 2004.

DI ANE K. VESCOVO
UNI TED STATES MAG STRATE JUDGE



